ST 03-0115-GIL 07/16/2003 COMPUTER SOFTWARE

If transactions for the licensing of computer software meet all of the criteria provided in Section
130.1935(a)(1), neither the transfer of the software or the subsequent software updates will be
subject to Retailers’ Occupation Tax. (Thisis a GIL.)

July 16, 2003

Dear Xxxxx:

This letter is in response to your letter dated January 31, 2003. The nature of your letter and
the information you have provided require that we respond with a General Information Letter, which is
designed to provide general information, is not a statement of Department policy and is not binding on
the Department. See 2 Ill. Adm. Code 1200.120(b) and (c), which can be found on the Department’'s
website at_www.revenue.state.il.us/Laws/regs/part1200/.

In your letter, you have stated and made inquiry as follows:

AAA is a third party leasing company with headquarters in STATE doing business in
lllinois. 1 am writing to ask the proper sales tax treatment for a new type of financing
arrangement that our company is offering to customers.

Our company has recently been engaging in the lease/rental of computer software in
the state of lllinois. These agreements consist of the lessee obtaining software from a
vendor and us providing the financing for the software. At the end of the contract, the
software is abandoned/given to the lessee as these contracts do not have a stated end
of lease option ($1.00 out, FMV, etc.). Enclosed are copies of the Equipment Lease
Agreement and Software End of Lease Addendum to Agreement that our customers
sign on these contracts. Please advise us whether these contracts would be considered
a conditional sales contract or a rental contract in your state and what the correct tax
treatment should be for these contracts.

Thank you for your attention to this matter. Please feel free to contact me at the number
listed above if you should have any questions regarding this letter.

86 Ill. Adm. Code 130.1935, Computer Software, has been recently amended. See enclosed
revised copy of Section 130.1935. Generally, sales of “canned” computer software are taxable retail
sales in lllinois. However, if the computer software consists of custom computer programs, then the
sales of such software may not be taxable retail sales. See Section 130.1935(c).

Custom computer programs or software are prepared to the special order of the customer.
The selection of pre-written or canned programs assembled by vendors into software packages does



not constitute custom software unless real and substantial changes are made to the programs or
creation of program interfacing logic. See Section 130.1935(c)(3).

If transactions for the licensing of computer software meet all of the criteria provided in Section
130.1935(a)(1), neither the transfer of the software or the subsequent software updates will be
subject to Retailers’ Occupation Tax. A license of software is not a taxable retail sale if:

A) It is evidenced by a written agreement signed by the licensor and the customer;
B) It restricts the customer’s duplication and use of the software;

C) It prohibits the customer from licensing, sublicensing or transferring the software to a
third party (except to a related party) without the permission and continued control of the
licensor;

D) The licensor has a policy of providing another copy at minimal or no charge if the
customer loses or damages the software, or permitting the licensee to make and keep
an archival copy, and such policy is either stated in the license agreement, supported by
the licensor's books and records, or supported by a notarized statement made under
penalties of perjury by the licensor; and

E) The customer must destroy or return all copies of the software to the licensor at the end
of the license period. This provision is deemed to be met, in the case of a perpetual
license, without being set forth in the license agreement.

In the context of a General Information Letter, the Department cannot give you a binding ruling
as to whether the agreement you attached to your letter meets the requirements of Section 130.1935.
If a licensee keeps the software, a licensing agreement would not exist and the license would be
taxable.

| hope this information is helpful. The Department of Revenue maintains a website, which can
be accessed at www.revenue.state.il.us. If you have further questions related to the lllinois sales tax
laws, please contact the Department's Taxpayer Information Division at (217) 782-3336.

If you are not under audit and you wish to obtain a binding Private Letter Ruling regarding your
factual situation, please submit all of the information set out in items 1 through 8 of Section
1200.110(b).

Very truly yours,

Melanie A. Jarvis
Associate Counsel

MAJ:msk
Enc.



